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18 March 1975

MEMCRANDUM FOR: FOI Management and Review Personnel

SUBJECT : Specificity Required in Denial of Documents
Requested Under FOI

1. This memorandum is a follow-up to our memorandum of 10
March (OGC 75-0857) concerning the nature and extent of the process
by which we must review documents and make and record our FOI
decisions concerning them.

2. Attached is a copy of a 1973 decision of the U.S. Court of
Appeals for the District (Vaughn v. Rosen) which indicates that it is
not sufficient for the government to merely assert that documents, un-

Q
hud

identified and unevplained, fall within some or any specific one of the
nine FCI exemptions. Rather, the government's decisions must be in
terms which give the requester sufficient information to enable him

to understand the government's position and conclusion. Therefore
the government, without compromising the secret information involved,
must describe the documents and explain the basis“for the application
of the exemption claimed, at least in general terrms; and this must be
done with respect to portions of the documents, as appropriate,

3. I think these requirements must be in mind as we review
documents, record our denial decisions and draft our denial letters, at
both the initial action and appeal stages.

STAT

Assoclate General Counsel

Attachment
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nobert (. VAUGIIN, Appeliant,
V.
vermasd BOSEN, Executive Director, Uni-
tod Sintes Civil Serviee Com-
mission, b al.
Mo, 73-1039.

United Siates Court of Appeals,
Dhistriet of Columbia Circuit,
Avgued June 7, 1973,

Decided Aug. 20, 1973
P ohearing Denied Oct. 18, 1973.

A law professor doing resgaren on
she Civil Service Commission brought an
wotion pursuant to the terms of the
Preedom of Information Act to compel
disclosure by the Commission of certain

I

reports of the Bureuu of Personnez! Ian-
agement. The Commission, by & conelu-
sory afildavit, elaimed that the docu-
ments in guestion were of such nature
as to fall within creeptions to the Act’s
coneral requiremants of disclosuve. The
District Court for the District of Colum-
hia, Joun Il Pratt, J., entered summary

udgrment for the Commission on tnat

ground. On the professor’s appeal, the
Couri of Appeals, Wilkey, Circuit Judge,
-+ the record before it was insut-
to permit a determinatinn of
wetier the documents weve subject to
Jisclosure under the Act, and remanded

case with directions that the Com-
ission provide detailed justification of .
its claims, that it specifically itemize
and index the documents or portions
thereof so as to show which were dis-
elosabla and which were exempt and
that, in its discretion, the trial court
ioht desivzoate a special muaster to ex-
the decuments and evalite the

missien’s contentions of exempting.

Pemanded with directions.

vy desigonbion i
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FTreedom of Information Act must be
construed navrowly in such way as to
provide maximurn access congonant with
overall purpose of Act. 5 US.CA. §

552.

2. Records 1

Fntire documeant, access to which is
souncnt under Freedoma of Information
Act, i not exempt mersly bacouse isolat-
ed portion of document need not be dis-
closed. 5 U.S.C.A. § D52, .
3. Records ¢=14

In proceedings for disclosure of
government documents under Freedom
of Information Act, mere conclusory af-
fidavit by government agency that docu-

i
ments sought ware of nature exempied

from disclosure by provisions of Act was
insufiicient to establish xeraptlons
claimad, and case would be remanded
with divections that agency furnish de-
tailed justification for exemption claims,
that it itemize and index decuments in
such mannar as to correlate jusitfica-
tions for refusal to disclose with actual
to be ox-

portions of doa
empt, and that trial judege, in ki
tion, might appoint special maste
amine documeants and ovaluate agency s
conténtions of exemption. 5 U.S.C.A. §8§
552(2)(3), ()1, 2, 5, §); 18 U.S.C.
A §3500.

Ronald 1. Plesser, VWashington, D. C,
with whom Alen B. Morrison, Washing-
ton, D. C., was on the brief, for appel-
lant.
st UL 8. Aty

itns, Jr., U. S.

a
Atty., John AL Terry and  Derek L.

vwere on taz

nigier, Asst. U. 8.
N 1
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VAUGHN v. ROSEN 821

Clte ws 134 F.24 820 (1073)

WILKEY, Circutt Judge:
Appellant sought disclosure under the
Freedom of Information Actt of vavious

LS US.C § 5520 Public ianformation;

agency rules, opinions, orders, records, end
proceedings

“(a) Tach agency shall make available to
the public information s follows :

“{1) Lach agenecy shall separately stute
and curtently publish in the Federal Regls-
ter for the gulidance of the public—

“(A) daseriptions of its central aod field
organization and the established places at
which, the employees (and in the case of
a uniformed service, tire members) from
whom, and the methods whereby, the pub-
lic may obtain information, make submit-
tuls or requests, or obtain decisions;

(1) statements of the general course and
rmethods by which irs functious ace chun-

el and  determined, inclulding the
and reguivernents of all formal and informal
procedures availables

“(C) rales of procedure, descriptions of
forms avaiable or the places at  which
forms may be obtained, and inziructions
ax to the svope and conteuts of all pa-
pars, reports, o examinations

“(I) substuntive rules of geneval appli-
cability adopted as authorized by luw, and
statemeats of general policy or interpre-
tations of general applicability foemulared
and adopted by the agency; aund

“UEY each amendment, revision, or re-
peal of the furegoing.

Pxcept to the extent that a person has uace-
tual awd timely notice of the terms thereof,
a person may neot in any manmer be re-
quired to resort to, or be alversely nff ot
by, a matter required to he published in the
Federal Register and not so published.  Yor
the purpose of this parvageaph, walter vea-
sonably available to the class of persons of-
fected thereby is deemed published in the
Tederal Register when incorporaisd by rf-
erence therein with the approval of the
Director of the Federal DRogister.

“(2Y Lach agenecy, in accocdancs wirh pub-
lished rules, shall raake availabla for publie
inspection and copying-—

“(A) final opintons, incloding concurring
and dissenting opinions, 23y well ns orders,
made ia the adjudication of eaxes;

“(12) those statements of poliey

terpratations which have been ad
the nxeacy el ace not publis
Vedera! Rerister; and
HUCY adaministvative  stutf
¢

inateactions to stafi that
of the public;
ranterials are poorapils

unlecs the
s offered for sale. To

aurl copd

ceqaiired o prevent o clea
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government documents, purportadly eval-
uations of certain agencies’ personnel
management programs. The District

invazion of personal privacy, an agency may
delete  identifying  detwils when it nmukes
available or publishes an opinion, statement
of policy. intecpretacion, or staff manual or
jnsteuction.  Ilowever, in each case the jus-

tirjeation for the d-feilon shall be

&
fally in writing.  Tach egeney also shal
AT i and  make  available  for  publie
ins inn amd cop

viding Wlentifying

inr a current index pro-

vir
infnrination for the public

as to aay mateer issusd, adopted, or pro-
mulgated after July 4, 1967, and requived by
agrtaph to ba wade available or pub-
t of

this par
lizshied. .\ final ordsr, opinden, stite
policy, in tion, or staff rmanual o

he

rpreta

structinon that af
lic may by relisdl on,

preeed
er then an age
S0 it bas Desn indexed and either made
available or publisied as provided by this
pacagraph; or
“i) the pe
tice of the terms theroof,
(3) Except with respect to the records
paragraphs (1) and

(2) of thix subsection, edch ageney, on re-

-

v Los actual and timely no-

yunde available uund

quest tor identifnbl: recocds made inooe-

cordanee withh  publi
time, pliee, fres to ©
statite, and procedurve to be followeld, shal
make the records promptly o
person. On complaint, the distvict of
the United States in the district in which
the complainant resides, or has his pri
p!
records are situated, has jucisdiction o en-
joinn the ageoaey f withholding  ageney
records and to owrder th: production of any
agency  records improperly  withheld  from
the complainant.  Ta such a case the court
shall determine the naifer de wove acwd the
burden is on the ageney to s
tion.  Iu the event of noncompliance with
the order of the court, the disteice eourt
may  punish for contempt tie respousible
ermplovee, aml in rhe case of o ouan aed
service, the responsible wpember,
5 of g
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Court denied disclosure, presumably on
the ground the documents fell witkin
ore or more exemptions to the FOIAR
"Phe scant record makes it impossible to
determine if the information sought by
appellant is indeed exempt from diselo-
sure; we must remand the case to the
eial court Tor further proceedings.

<5

'Y‘J

I. Facis

Overall responsibility to evaluate,
oversee, and regulate the personnel man-
agement activities of the various federal
azancies rests with the Civil Service
Commission.? The Bureau of Personael
Management, the arm of the Civil Serv-
ice Commission for this task, works with
the agencies in evaluating thelr person-
nel management programs. After each
cvaluation is complete, the Bureau issues
a report entitled Evaluation of Person-

nel Management. These evaluations as-

“(b) MMis section does not apply to mat-
turs that are—

“(1) specifieally requirsl by Execuiive
order to be kept secret in the interest of
the pational defense or foveign policy;

“(2) related solely to the internnl per-
sonuel rules aiel practiess of an ageney;

“(8) specifleally  exempted from dizcin-
snre by statute;

“(1) teade secrets and commercial or fi-
naneinl information obtained fror a per-
son and privileged or confidential;

“{3) inter-agency or intra-agency nies
randoms or lettors which would not be
available by law to a party other thaa an
azgency in litigation with the ageney;

“(8) personnel and medical files and
similae files the disclosure of which would
constitute 2 clearly unwarranted invasion
of persoual privacy;

“(7) investigatory files compilpd for law
enforeapent purposes except to the ox-
tent availabls by law to o party other
than an agency;

“(8) enutnined in or related to eaming-
tion, operiating, or condifion reports bre
preed by, on bahdf of, or {or the s of
an areney rusponsible foroothe rogubntion

(R4

arvision of finanaial insgdtotions:

tuforms-

1 aud goubhs

S0y geolozicn
tion and data, ineluding maps, ¢ eeining
wells,

stlon dees nob antioriic

(o) hiaox
Lheliding of informarion or Hmit the a

ity of recornds to the pmblic, except

Win woction.  This sect

cirteally stefed in this
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ses3 the personnel policies of o particu-
lar agency and set forth recommenda-
tions and policies customarily adopted
by both agencies and Commission.t Ap-
pellant, a law professor doing 1Ls' arch

into the Civil Service Com ssion,
sought disclosure of these *Iu tions
and certuin other special reports of the

Burean of Personnel Management®

Tha Divector of the Bureau of Person-
nel Manazement Evaluation declined to
release the documents souzht.$ This re-
fusal to disclose was sustained by the
Foxecutive Director of ‘mD Civil Service
Commission, who asserted that the in-
formation was exem pt from disclosure
baeavse it (1) related v to thie inter-
nal rules '111 I“acf'ce‘ of an age
{

acoranda  or letters

§
would not ba available by law to a party
n an agency in litigation with

A8
¢

o}
&
=
W
~
r—c->

is not sothovicy  to withhold information
from Conzress,

v

2. The trial conrt below granted appatloe’s
ary juizment without giv-
ing any roasons for ifs action AVe do nof,
therefore, know why the Districe Court found
the ducwieants to be exempt from disclosuee.

3. Sce Faee.Order 9830 {21 Feb. 1947}

motion for sum

4. The decsuwments uoder discussion arg not 2

part of the rtecord on appeal; the court
. thecefore, kuow precisely what 1Is
contained in the evaluations.  Doth parties,
however, ssem to agree that the general na-
ture of the documents is os we have de-
seribed them in the text. We joay, there-
ot thiz deseription for purpos=s of

does nob

fore, aces
our dise

5. The documents other thun the evaluations
=l as “special studies of the

were  desc
Commission for fiscnl years 1980-720 The
exact noture of thess “wpecial studies’” do2s
not appear from the record, but 1L appears
that they deal with fhe sne general issuns
ag do the pvebutions,
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GT2y (Joins App.au A ;

7. Wi

[OTA provides thad

jeetinn deea ner apply to o reos that
nof
revated  cololy  to Hlorodng
ristes Al poretices uif

OIS S SN2y TInTh).

o

Pont phaciioni R P

22

the agency
personal ar
of which
warranted

After th
action in t
junciive 1
disclosure
accordance
(18703, T
to disimniss,
mary judg
tended tha
three exem

Aside fr
support, 1t
dmwmeufs

Gevernraer
the Divectc
Manazome
did not il
of the inf
set forth i
tor’s opini
not subje
FOIA. Or
the trigl co
meobion fo
appenl follr

IT. Proble
vnder
Act

1] Th
Was conee:
cess by th
governman

8. "i'he F'OT.
This see
that ave
Inteec-agver
dams or
able by
ngeney in

S U8 %

9. The FOL.
']:f:i\' S
that ave

parsonnd

tire diseln

clearly u

]v“'v, Ter

o U, S H
3




e e

Cite ns 43k .24 520 (1673

é P80R01720R000200170004-4 "
g VAUGHN v. ROSBN 823 |
; |

i

the agency;® and (3) was composed of provides that all documents ave available
pevsonal and medical files, the disclosure to the public unless specifically exempt-
of which wonld constitute a clearly un-  ed by the Act itself? This court has
warranted invasion of personal privacy.® repeatedly stated that these exemptions

s

:
i
i
i

After this refusal appellant filed tnig from disclosure must be construed mar-
action in the District Court, seexing . Yowly, in such a way as to provide the
junctive relief and an order requiring aximum access Consouant with  the
disclosure of the reguested materials in overall puipose of the Act2t By like to-
accordance with 5 U.S.C. § 532(2) (D) Lea and specific provision of the Act,
(1970). The Governmeat filed a reotion he Governmeni declines to dis-
to dismiss, or in the alternative for sum- Closz 2 document the bivden is upon the
mary judgment, in which it was con- azency to prove de novo in trial court
tended that the repovis feil within the that the information sought fits undev
thres exemptions gi;'en sbove. one of the exemptions to the FOIA
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Aside from legal arguments, the sole Tuus the statute and the judicial inter
s recoznize and place great em-

support, regarding the contents of the v

documents and theiv exemption, of the hasis upon the Imgortance of disclo-
Government's motion was an affidavit of ¢
the Divector of the Bureau of Persom
Manacement Evaluation. This affiduvi
did vot illuminate or revenl the countents chviously inevit
£ the information sought, put rather the gr

4

verwhelming empna-

B

o e

e, it is anomalous but
bla that the party with
atest intevest in ohtaining disclo-
got forth in conclusory terms the Direc- sure 18 ot a loss to avgue with desivable

]

P
I

y

or’s opinion that the evaluations were fegal preciston for the revelation of the

-+

i not subject to disclosure under the coneealad intormation. Obvious the
i FOIA. On the basis of this affidavit, Dpart ceaking disclosyre cannot know
i the trial court granted the Government’s the precize contents of the documents
‘ motion for summary judzment. Tris  sought: secret Jaformeation is, by defini-
4 appeal followed. ion, unknown to the party seeking dis-
3 ' in roany, if not mosy, disputes
E 11. Problems of Procedure und Proof he FOLA, resolution conters
] wnder the Frecdom of Informalion e factunl nature, the statufory
3 Act -v, of the information s uzht.
; [1] The Freedom of Taformation Act Tn a very real sense, only one side to
3 was conceived in an offort to permit nc-  the controversy (the side opposing dis-
cess by the cibizenry to most forms of closure) is in a position confidently to

government vecords., In essence, the Act  make statements categorizing informa-

8. The TOILA provides thit 19. See footnote 1, s#pre.
Thiz section does not apply o muatfers
thut are

aislative plan creates o libernl

requirement limited only by spe-

exerapiions, which are to be nurrowly
o Getman ve N L R T, S UL
Lownh, uli, B0 FL2d 630, 672, stay
TR ST BALSS TR - ¢ 7, 30 L.t
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tion, and this case provides a classic ex-
ample of souch a situation. TIere the
Government contends that the documents
contain information of a personal nature

the disclosure of which w ounld constitute
an invasion of certain individuals’ priva-
cy. This factual charvacterization may
or may not he accurata. Tt i3 clear,
however, (hat appellant cunno® state
that, as o m:xtte‘: of his knowledge, this
characterization is untrue. Neither can
he determine if the personal iiems, as-
suming they exist, are s0 inextricably

bound up in the bulk of the documﬂl
thal they cannot be s separated out. The

best wpneilant can do is to argue tA.
the excephtion Is very narrow and plen
that the weneval nature of the dou_xm%t:
sought make 1t unlikely that Ehey con-
inin such personal informa ion.

1 P.A. v, Mink®  diff crentiates be-
pwoen the action by the tr ial conrt called
fov woen the factual na dure of the dis-
puted information is known and when it
$5 not known. The first po srtion of the
S'imnmc Court’s decision dealt with doc-
uments the factual nature of which was
nat disputed; all pav tieg agreed tna.o, the
documents had been clasemvvl as ‘‘se-
The first ex-

Ly

cret’” hy the President.
emption under the TOIA provides thut
documents which are “gpecifically re-
aquired by Executive order to be kept se-
cret in the interest of the national de-
fense or foreign pos licy,” are exempt
srom disclosure.tt  Since toe factual na-

of the drmumm‘rs was undisputoed
ince under this undisputed descrip-
tmﬂ of the documents tney cleavly fit

ok

1ire
nd 8

within the exemption, the Court held
ihat po further laqguiry or argument was
]

ed; they meed not be revealed,

pormit

A second group of d cuments counsid-
evad by the Court in & fink had not been
clagsifind £ They were ¢ trned

in he exempt as “later-agoncy o nira-

S ST, B DAL L

agency memorandums or letters which
would not ba available by law to a party
other than an ajency mn ‘.itifration with
the agency.” ¥  There was, however, &
foctuul dispute reg arding whether the
documents actually Tit thiz dascription.
The ()ou[t concluded that, while material
denling with facts contained in such
nemos U‘dd eonld be disclosed, memoran-
da dealing with law or policy were ex-
ercpt. There was a stiil further factuul
dispute regarding how much of the me
terial was factual, how much luw or ¥ poli-
cy, and how i ach a combination of the
tvo. Yith 1%31 to this materizl
which did not fit squarely thmn the
of the exemption, the Court ve-

-

language
FeeH muei o the trial court to make 2 de-
formination regardiang the aetial compo-

sition nf the material.
ke disputed information n thi? case
is analorous to the secon
umeats considared in M..Lk in that on
the vecord facts they do not indisputiably
fit within one of the exemriions to the
FOIA‘ If the factual nature of the doc-
wmenis were so clearly established ont
he vocord, then the court would iaguire
no further and would 1 ake the logal vul-
ing as to whether they f1 within the de-
fined exeraption or exemp tions. In this
situntion, in which there is o dispute re-
gavding the natuve of the information,
the Supreme Court in afink provided the
outline of how trial courts should an-
proach the job of making this factual
determination  Qur discussion here is
intended to he an ela 2boration of this

ontline.

wa
seeing discbsure euu,l} Gistorss tho
traditional adversary nature of our legal
system’s form of dispite resolution. O

dinarily, the faees relev '~I"r ’Lo a dia’pui,a

are more oY ad-
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VAUGHN v.

ROSEN 825

Cito s 15 F.24 820 (107 3

FOIA this is not frue, as we have
noted, and hence the typical process of
dispute resolution is inipossible. In o1
effort to compensate, the trial court, as
the trier of fact, may and often does ex-
amine the document in cemera to deter-
mine whether the Government has prop-
erly charvacterized the information as ex-
empt.  Such an examinatinon, nhowever,

may be very burdensome, and 13 neces-
sarily conducted without benefit of criti-
cism and illumination by a party with
the actuzl interest in forcing disclosure.
In theory, it is possible that a trial court
could examing a document in sufficient
pth to test the accuracy of a govern-
ment characterization, parti cah.hy
where the informaticn is not ex angive.
T4t where the docurents in issue con-
stitute hundreds or even thousands of
pages, 1t is unreasonable io expact o
trisl judge to do as thoronzn a job of il-
Inmination and chara actecization &3
would a pavty interested in the casze.

jant

The problem is compounded at the ap-
pellate level. In rev iewing a determinag-
tion of exemptiion, an sppeiliate court
must consider the appropriateness of
teial court’s characterization of the fac-
tual nature of the inform ation.  Fre-
quently trial courts’ holdings in FOIA
cnses ave stated inm very counclusory
terms, suying simply that the in{crma—
tion falls under ore or another o
exemptions to the Act. An appell
court, like the trial courf, is completely
without the controverting Hluminati
accompany a re-

tnat would ordinarily
quest to review a lower court's
determination; it must conduct
investigation into the document.  The
scope of inguiry v will not bave been fo-
cused by the adverse parties and, if jus-
tice is to he done, the oo comiantion must
Le reintively comprehensive Chviousty

{7, Nee Doutnntes T8, sapro.

19, 1i anay bo, of course, that the

the podepxemob portionsg are S0
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an appellate court is even less suited to
makinz this inguiry than is a trial
court.

Here we ave told that certain docu-
ments fall under three exemptions which
permit  the decline
disclosure.l’  We do not know precisaly
how voluminous this information is, but
riptiona pv'ovideu

agencies to

from the goneral desc
it seems reasonable io conclude nat the
documents run to many Amd*eds of
pages. We could est the accuracy of
the trial court’s characterizations by
committing sufficient resources to the
project, but the cost in terms of judicial
manpower would be Immense.

{21 This purden is compounded by

the fact t‘.uL» an m‘twn does mwm 13 not
oxempt merely beow 3

tion nzed not }o ize
azency mzw not sweep
a general allegation
if that (c-ruul al R
L"frud to pavt of the
s quite possible that pav
\f‘ould ba kept secrot-w
he disclosed. Vher
meakes a goneral allegation
the court may not knew if 'c 16
applies fo all or on Iy a part of to
mation. Isolating whatl exe mptions ap-
ply to what parts of a dobu ment make

the burden of evaluativg alicgations o
exemption even more difficult.

Queh an investment of judicial energy
night be justified to determine some is-
sues. In this arvea of the law, however,
we do not believe it i3 JU.aElL‘td or even

parmissible.  The hurden  has bzen
T b o th

placed opf\cu ically by statule ou ot e Gov-

ernmient. vet under existing proce-

dures, the Governmeant elaims all it nead

brrdou i3 to aver thal

do to fulfild
1

sl notive of the informabion is
¥
intartwined that 1o s jmpos it
them,  he dasus

tadned s i

st by dletermon
teive of foet,
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guch that it falls under one of ilhe ex-
emptions. At this polnt the opposing
party i3 comparatively helpless to con-
t).()\t,lb this chavacterization. If justice

s to he done and the Gov ernment’s char-
{lC'tCl‘lZi—L\.l()n adeguately tes ted, the bur-
den now falls on the court system to
make 1fg own investigation. This is
not what Congress had in mind.

ways the pres ent

In two dafinite

mathod of 1 ,>o-\itxg FOIA disputes ac-
tually  enconrages the Government to

conternd that large masses of informa-
tion are exe mnt when in fact part of
tha information should be disclosad.
Firsk, there are 1o inherent incentives
that swould affirmatively spur govern-
agencies to disclose information.
cucrent procedures government
wrencies lose very litfle hy refusing to
documents. At most they will
Le put fo a court test gtacked in their
favor, the burden of which can be Laaﬂ}
shifted to another by siraply averring
fnat the information fa alls under one of
ceveral unfortunately imp nrecise oxemp-
tionz. Conwersely, there is little to be
gained by making the disclosure. in-
from a buveaucrabic sta andpoint,
val policy of revelation conld cause
positive harm, since it cm’ld bring to
iizht information detrvimental to the
agoncy and set a precedent for fuuu

(D

demands for disclosure.
Secondly, since the bhurden of dater-
mining the jus stifiability of a govera-
1aent claim of exemption currently falls
on the court system there is an innate
imapetns thab encourages apencies auto-
mutically to cluim the broadest possibie
srounds for exemption for the greatesi
“-num‘t of information. Let the court
w'uln’ And the tacticul ploy is, to the
extent that the o waber of taus in dis-
e muu.wc the efficiency of A
n m\olwd in that dispu
ion will be deurs azad. If the mo-

e
[
e

his reqpreniens s eadly

Cguet’s Ianguage in RIS
ahould b given tbe opporivni

affidacits or il
to the satizfaciton
thot tle: Gueiinends

s 0f e

to onbibiis!
cict Uowt
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rass of material is so great that court
Teview becomes impossible, thece is a
possibility thut an & ney could simply
point to selecte 4, clearly exemnt por-
tions, ignore dizelosable soctions, and
persuade the cou vt that the entire mass
is exempt. Thus, as a toctical matter, it
is conceivable that an agenty could gain
an advantage by claiming overbroad ex-

emptions.

The simple fa
tomary - procedures foster ineificie
and create a situation in w ml“h the Gov-

iy that existing cus-

ernment need only carry +y purden of
against a party tqat i5 effectively
temn that is never

pw))F
helpless and a court ¢
designed to act in an adversary capacity.
Tt is vital that soms process he formu-
tnted thab will 1) assure that s party’s
right to informais merged
bf‘pn‘—mh governmental o’mDr inn and

Jt
T
Ll

mischaracterization 'mfl
court sy ’“fe'n effoctt
to evaluate the fu.muz\l n:
od information. To !
achieving this goal we now turn our

tention.
TTL. Proceduces for Tes
ficatinit of Cioimns
A, Detailed Justification

kyducm\ of exempt S

1y justified is ¢ the most obhvious cxn.l the
rmost easily remedied flaw in eurreat
procedures. 1t may Le corrected by as-
guring government agencies that conrts
will simply no longer aceapt conclusory
ana genemlued allerations of exemp-

tions,20  such as the trzd co'n't was

treated to in th

velatively de'[:u}, at alvsis in mJ_sz;?“l—
ici

seiet nature of

wouid com*)mrm 38 tuc

s2Cy
th:; informarion, buab could ordinacily be

vange  of
selosuen].
X {).- N

{rnpliieis
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componsad without excessive reference to
the setual languaze of the document.t

B. Specificity, Seprretion, and In-
dexing

The

closaly velated to assuring a proper jus-

tification by the governmental agency.

In a large docurnent it is vital that the

ced for adequate specificity Is

wgency specify in Jdetail which portions

of the document ave disclosable and
which are allegedly exempl. This could
he achieved by formulating a system of
ftemizing and indexing that would cor-
rolate statements made in the Govern-
ment’s refusal justification with the ac-
tnal portions of the document.®®
Such an indexing system would subdi-
vide the document under consideration
into manazeable puaris eross-referenced
to the velevant portion of the Govern-
ment’s justification. Opposing counsel
should consult with a view toward elimi-
nating from consideration those portions
that are not controverted and narrowing
the scope of the court’s inquiry. After
the issues ave focused, the Tristrict
91, tn E. DAL v, Mink, .
Court maile the following relevant comacent:
(ke Agency may demonstreate, by sar
cirenmstances,  that particular
advisory and  con-
o, A

soueht

the Rupreme

rounding
doeuments  are  purely
tnin no separable, factual informa
representative dorument of  those
may be selected for in ecamerd inspectiou.
And, of course, the agency Iy irself dis-
lose the factual portiouns of the contested
Aucwments and attempt to show, azain LY
eclrenrmstaness,  thit the excised  portions
constitite the bare bouss of protecterd mat-
tec.
In employing the
the Court the ageacy shionld he eaveful that

s2 techniniues approvertt by

it doss nob discuss only the represoninfive

evnmyle while ignormy the bialk of the doe

utients Such o
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~hich may he disclosable.
woof action s 10t i

ihle anuder

th {Court's lang in
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92, In ur apind
A G B 1
Gos o (1571, we

the Lrinl conirg bBeeatse

Lo
tor

it
(dferiaine from the Fecord iF dha irial eourt

1 Toean:

T Cinpntail

e i s TR R A S

Judge may examine and rule on each ele-
nient of the i When appeal-
ed, such an itomized ruling should be
muech more easily reviewed than would
e the case 1f the government agency
were permitted to make a generalized
argument in favor of exemption.

1

smized list.

The nesd for un itemi explanation
by the Government iz dramatically iHus-
tyated by this case. The Government
clairas that the documents, as 2 whole,
are exempt under three distiftet exemp-
fions. From the record, we do not and
cannot know whether a particular por-
tion is, for exumple, allegedly exempt be-
cause it constitutes an unwarranted in-
vasion of & person’s privacy or because
it in relared solely to the internat rules
and practices of an ageacy. While it is
not imnossible, it seems highly unlikely
tnat a pariticular elemaont of the infor-
mation songht would be exempt under
both exemniions. Even if {solated pov-
5t undev

more thuz enz exemption, it iz prepos-
terous to contend that all of

Mo is enually excempl under

the infor-
21 of

Snformation  was  exombt o or whethier  part

ot amd part not. Thers we sald:

e must peres, Lowever, that thore s 1o
g s

fudication jn the opiion Lelow that the
sility of deletiag
It may well
wonld  not

Julge considered the pesst
portions of the documents.
Le  that mnking  delstions
change the charncter of thase doziments,
cinee they appear to consist prinavily of
the thoug aud recommendatious of the
i aud  irs Tlowever,
bhe appewdices or staterments of
4 are clearly subject to disclo-
. Soucie v. David, 145 TU.S.App.
D.C. 14 at 155, 448 P24 1067 at 1078
(H7H. We must cherefore remand  the
cnse sy that the District Conrt ju
! this possibility and state an his
ion thar he bas done &0,
Anp D, at 245, 450 2d ot TUR
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the alleged exemptions. It seems proba-
blz that sowme portions may fit under one
exemption, while other seaments fall un-
der another, while still other sagwwuts
are not exempt at all and should be dis-

The itemization and indexing
ve hevein vequire should reflect

Aderquote Adversary Testing
Given move adequate, or rather less
conclusory, justification in the Govern-
raent’s legal claims, and more specificity
by separating and indexing the asservted-
ly exempt documents themselves, a more
adequate adversary testing will be pro-
duced. Respect for the enormous docu-
ating capacity of government
agenzies ¢ ompﬂls us to recognize thai
the raw material of an FOIA lawsiit
iy still be extremely burdensome to a
trial court. In such cases, it is within
the discretion of a trial court to desig-
nate a special master to exa mine docu-
ments and evaluate an azency’s conten-
tion of exemption. This special master
vwiould mot nct as an advocate; he would,
however, assist the advevsary process by
assuming much of the burden of exam-
ining and evaluating voluminous docu-
ments that currently falls on the trial

juduo.

1V. Conclusion

Upon remand the Government should
nndariake to justify in much less conclu-
sory termus its assartion of excmption
and to index the information in a man-
ner cousistent with Part II1 above. The
trial judee may, if he deems it appropri-
ate, appoint a special master to under-
an evaluation of the information.

The nrocedural reguirements we have
se o substan-

spetled out herein may imps
tinl burden on o an agency seeking to
avold disclosure.  Yet the curront ap-
2w admivistrafive  pgencies

whandd

by overn

following  the
ST EAH DA
a Uon

pitent

i tion
in

proacn places the burden on the party
seeking disclosure, in clear contr avention
of the statutory mandate. Our decision
here may sharply stimulate w hat roust
be, in the final analysis, the simplest
and most effective solut ion—~for agen-
cies voluntarily to disclose as much n-
formation as possible and to create in-
torpal procedures that will assure that
disclosable ir‘Fr)»'m,f'on can he easily
separated frorm that w vhich is exempt. A
sincere policy of maximum disclosure
would truncate many of the disputes
that are considercd by this court. And
if tne remaining burden is mostly thrust
on the Government, administrative inge-
nuity will he devated to lightening the
load.=>

For the reasons given, the case is ve-
manded for further proceedings cou sist-

ent with tais opinion.

So crdered.

Duane S. MABRUSA, Appaliant,
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